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STATE OF MAINE
KENNEBEC, SS

STATE OF MAINE,
Plaintiff
v.
PORT PROPERTY
MANAGEMENT, INC.,
Defendant

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-0?-

)
)
)
)
)
)
)
)
)
)
)

COMPLAINT FOR
INJUNCTIVE
AND OTHER RELIEF
(Maine Unfair Trade Practices Act,
5 M.R.S.A. §207)

INTRODUCTION
This is an action brought pursuant to the Maine Unfair Trade Practices Act, 5
M.R.S.A. §§205-214, seeking to enjoin Defendant Port Property Management, Inc. from
improperly deducting fees from its tenants’ Security Deposits.
PARTIES
1.

Plaintiff State of M aine [“State”], a sovereign, by and through the Attorney
General, commences this action under 5 M.R.S.A. §§ 205-A to 214.

2.

Port Property Management, Inc. [Port Property] is a Maine coiporation
which serves as landlord to numerous tenants in Portland and South
Portland, Maine. It owns and manages over 40 buildings and 600
residential apartments. Its business office is located at 104 Grant
Street, Portland, Maine 04101.

JURISDICTION AND VENUE
en

This Court has jurisdiction over this action pursuant to 4 M.R.S.A. §105 and 5
M.R.S.A. §209.

4.

Venue was properly laid in this County pursuant to 5 M.R.S.A. §209.
STATUTORY BACKGROUND

5.

Pursuant to 5 M.R.S.A. § 207, “Unfair and deceptive acts or practices in the
conduct of any trade or commerce are.. .unlawful.”

6.

Pursuant to 5 M.R.S.A. §209:
Whenever the Attorney General has reason to believe that any
person is using or is about to use any method, act or practice
declared by Section 207 to be unlawful, and that proceedings
would be in the public interest, he may bring an action in the name
of the State against such person to restrain by temporary or
permanent injunction the use of such method, act or practice and
the Court may make such orders or judgments as may be necessary
to restore to any person who has suffered any ascertainable loss by
reason of the use o f employment of such unlawful method, act or
practice, any monies or property, real or personal, which may have
been acquired by means o f such method, act or practice....

7.

Pursuant to 14 M .R.S.A. §6030, Unfair Rental Contracts, it is an unfair and
deceptive trade practice in violation of 5 M.R.S.A. §207 for a landlord to
require a tenant to enter into a lease in which the tenant agrees to a provision
that has the effect o f waiving a tenant’s rights established in 14 M.R.S.A.
Chapters 709, 710, and 710-A.

8.

Pursuant to 14 M .R.S.A. §6010-A, a landlord must mitigate any damages by
seeking to re-rent the premises when a tenant moves from the premises prior
to the lease termination date.

9.

Pursuant to 14 M.R.S.A. § 6010-A(2) any claim against a departed tenant for
unpaid rent must be reduced by the net rent obtained by re-renting the
premises.

10.

Pursuant to 14 M.R.S.A. §6010(2) a landlord cannot recover its expenses in
re-renting the premises when a tenant breaks the lease, such as the costs of
advertisements, if these expenses are ongoing expenses and have already been
taken into account when computing the net rent.
FACTS

11.

Port Property is a landlord which owns over 40 buildings and which rents
more than 600 apartments to tenants in the Portland area.

12.

Port Property tenants are required to sign a written lease with a fixed term and
a specific “lease expiration date.”

13.

One of the provisions o f the Port Property lease requires the tenant to pay an
“early termination fee equal to one month’s rent” if the tenant terminates the
tenancy before the lease termination date. This provision reads as follows:
Should Tenant terminate this lease before the .lease expiration date,
the tenant must pay Port Property Management a onetime “early”
termination fee equal to one month’s rent. This fee is a penalty for
breaking the lease and will not be applied to any rent or damages due
to Port Property Management.

14.

This lease is an adhesion contract and its terms are not subject to bargaining
between Port Property and its prospective tenants.

15.

When a tenant quits the apartment before the lease term has expired, Port
Property automatically deducts the Early Termination Fee from the tenant’s
Security Deposit.

16.

In numerous cases, Port Property immediately rented these apartments out to
new tenants with the result that Port Property did not suffer any significant
damage due to the early termination of the tenant’s lease.

17.

Port Property uses a “Tenant Ledger” system which is an accounting system
which lists all charges owed by the tenant and all payments made by the
tenant. This system produces a running total of how much the tenant owes
Port Property.

18.

When the tenant quits the apartment any and all charges not yet paid by the
tenant, including charges for Early Termination, simple cleaning costs and
legal costs and other charges are automatically deducted from the tenant’s
Security Deposit.

19.

If the Security Deposit balance is not sufficient to pay all outstanding charges,
then Port Property bills the tenant for the difference.
COUNT 1
(Unfair and Deceptive Charges for Early Termination of Lease)

20.

The State repeats, realleges and incorporates herein by reference paragraphs 1
through 19 o f this Complaint.

21.

Port Property M anagement automatically charges tenants who quit their
apartments before their lease has expired an Early Termination Fee equal to
one month’s rent.

22.

Port Property collects this required fee in full even if it has suffered little or no
damages due to the fact that the apartment was immediately occupied by a
new tenant.

23.

Port Property fails to reduce this Early Termination Fee by the net rent
obtained by immediately re-renting the premises.

24.

By requiring tenants to enter into a lease that automatically charges the Early
Termination Fee even when the apartment is immediately re-rented, Port
Property requires the tenant to waive its statutory right to have the landlord in
such situations mitigate its damages, as required by 14 M.R.S.A. § 6010-A.

25.

Requiring tenants to waive their statutory rights is in violation of 14 M.R.S.A.
§§6030 and 6036.

26.

Port Property’s automatic deduction of the Early Termination Fee from the
tenant’s Security Deposit when its damages are none or minimal is unfair and
deceptive and in violation o f the Maine Unfair Trade Practices Act, 5
M.R.S.A. §207.

27.

Port Property’s conduct as described in this Count is intentional.
COUNT TWO
(Unfair and Deceptive Penalty)

28.

The State repeats, realleges and incorporates herein by reference paragraphs 1
through 27 of the Complaint.

29.

The Port Property lease is an adhesion contract in which prospective tenants
are not able to question requirements such as the Early Termination Fee or to
bargain over their inclusion in the lease.

30.

The Early Termination Fee is a liquidated damages clause and its automatic
imposition is an illegal penalty.

31.

The Port Property lease provision imposing this fee states it is a penalty and
not an attempt to set a valid liquidated damages clause: “This fee is a penalty

for breaking the lease and will not be applied to any rent or damages due to
Port Property Management.”
32.

Port Property’s automatic imposition of an Early Termination Fee is unfair
and deceptive and in violation of the Maine Unfair Trade Practices Act, 5
M.R.S.A. §207.

33.

Port Property’s conduct as described in this Count is intentional.
RELIEF REQUESTED
WHEREFORE, the State respectfully requests that this Court:

1.

Declare that the unfair and deceptive practices described in Count 1 is in
violation of the Maine Unfair Trade Practices Act, 5 M.R.S.A. §207.

2.

Issue a permanent injunction restraining Port Property from the following
practice:
Charging tenants who quit their apartments before the lease has
expired an Early Termination Fee even though Port Property has
not suffered significant damages by the tenant’s early departure.

3.

Order Port Property to provide the Court with an accounting of the number
and identity of tenants from 2005 through 2007 who were charged Early
Termination Fees even though their apartment was immediately rented to a
new tenant.

4.

Pursuant to 5 M.R.S.A. §209 and the Court’s own equitable powers award
such equitable relief as the Court deems necessary to redress injury to
consumers resulting from Port Property’s violations of the Maine Unfair

Trade Practices Act, 5 M.R.S.A. §207, including, without limitation,
restitution to injured tenants.
5.

Pursuant to 5 M.R.S.A. §209, order Port Property to pay a civil penalty of up
to $10,000 for each intentional violation of 5 M.R.S.A. §207.

6.

Pursuant to 5 M.R.S.A. §209, .order Port Property to pay the State its costs of
investigation and suit, including its attorneys’ fees,

7.

Grant such other and further relief as the Court deems just and proper.

Dated at Augusta, Maine this

//

day of

_ , 2008.

Respectfully submitted,
G. STEVEN ROWE
Attorney General

"vj

¿Z-/*—e,

/Pl

JAMES A. MCKENNA
Assistant Attorney General
State House Station 6
Augusta, Maine 04333-0006
Maine Bar No. 1735
(207) 626-8842
Email: iim.mckenna@maine.gov

STATE OF MAINE
KENNEBEC, SS

STATE OF MAINE,
Plaintiff
v.
PORT PROPERTY
MANAGEMENT, INC.,
Defendant

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-08- / ¿ g '
)
)
)
)
)
)
)
)
)
)
)

CONSENT DECREE
(Maine Unfair Trade Practices Act,
5 M.R.S.A. §207)

Plaintiff, State o f Maine, has filed its Complaint in the above-captioned matter on
The State o f Maine and Port Property Management, Inc. [“Port Property”] consented to
entry o f this Consent Decree without trial or adjudication o f issue o f fact or law herein. This Decree
does not constitute evidence against Port Property or an admission by Port Property o f any o f the
allegations in the State’s Complaint.
NOW THEREFORE, before the taking o f any testimony and without trial or adjudication o f
any fact or law herein, and upon the consent o f the parties hereto, it is hereby ORDERED and
DECREED as follows:
1. This Court has jurisdiction over the subject matter o f this action and over the parties
consenting to this Decree. The Complaint states claims which may be granted against Port
Property, pursuant to the Maine Unfair Trade Practices Act, 5 M.R.S.A. §§205-214, and 14
M.R.S.A. §6010-A.
2. Port Property, its agents, employees, assigns and any other person acting in concert or
participation with Port Property in the renting o f residential apartments who receive actual
notice o f this injunction are enjoined from the following conduct:

A. Charging tenants who quit their apartment before their lease has expired an Early
Termination Fee even though the apartment was immediately re-rented and Port
Property suffered little or no loss o f rent; and
B. Using a lease that is an adhesion contract in which an Early Termination Fee is
automatically charged and is not a fair liquidated damages clause.
3. Pursuant to 5 M.R.S.A. §209, Port Property is ordered to reimburse the Early Termination
Fee to any tenant from January 1, 2005 through December 31, 2007 if the tenant’s apartment
was immediately re-rented by Port Property.
4. In order to accomplish this restitution, Port Property is ordered to provide the Office o f the
Attorney General with an accounting that would list the name and last known address o f
every tenant who would be eligible for the ordered restitution.
5. In order to effect the Court’s restitution order, the Attorney General will place an
advertisement in three successive issues o f the Maine Sunday Telegram, listing the names o f
past tenants eligible for restitution. The Attorney General will also list the eligible tenants
on its web site. Port Property must pay restitution to any eligible tenant who contacts it or
the Attorney General within 90 days o f the date o f this Consent Decree.
6. Pursuant to 5 M.R.S.A. §209, Port Property is ordered to pay the Office o f the Attorney
General a civil assessment o f $10,000. This civil assessment shall be paid by certified bank
check or money order, payable to the Office o f the Attorney General and is to be paid in full
within 10 days o f the date o f this Consent Decree.
7. Jurisdiction is retained by this Court for the purpose o f enabling any party o f this Consent
Decree to apply to this Court at any time for such further orders as may be necessary for the
modification o f the provisions o f this Decree.
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8. Any violation by Port Property o f the mandatory injunction listed above (Paragraph 2) and
the Court’s Order to pay restitution and a civil assessment (Paragraphs 3 and 4) shall be
subject to the penalties authorized by 5 M.R.S.A. §209.
9. The undersigned, with the knowledge o f the terms o f the above Consent Decree, agree to
these terms and to the entry o f this Consent Decree.
10. Each and every violation o f the injunction provisions o f this Consent Decree shall be treated
as a separate violation for the purpose o f the enforcement provisions o f Paragraph______
and 5 M.R.S.A. §209.

Dated:

Dated:

4 f7

/ As'
P.O. Box 2412
So. Portland, Maine 04116-2412
(207) 767-4824 B o & 3 5 ? ?
Attorney for Defendant

Dated:

j /Mj
JAMES A. MCKENNA
Assistant Attorney General
State House Station 6
Augusta, Maine 04333-0006
Maine Bar No. 1735
(207) 626-8842
Email: iim.mckenna@mainc. gov
Attorney for Plaintiff
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STATE OF MAINE
KENNEBEC, ss.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-

STATE OF MAINE,
Plaintiff
v.
EDWARD F. TOUSSAINT,
Defendant

)
)
)
)
)
)
)
)
)

CONSENT DECREE
(Maine Unfair Trade Practice
Act, 5 M.R.S.A. §207)

Plaintiff, State o f Maine, has filed its Complaint in the above-captioned matter on
_

The State o f Maine and Defendant Edward Toussaint have consented to

the entry o f this Consent Decree without trial o f the Complaint’s allegations or the finding or
admittance o f any facts. This Decree does not constitute evidence against the Defendant nor an
admission by the Defendant of any o f the allegations in the P lain tiffs Complaint.
NOW, THEREFORE, upon the consent o f the parties hereto, it is hereby ORDERED and
DECREED as follows:
1.

Tins Court has jurisdiction over the subject matter o f this action and over the

parties consenting to this Decree. This Complaint alleges civil claims which may be granted
against Defendant pursuant to the Maine Unfair Trade Practices Act (UTPA), 5 M.R.S.A. §§
206-214 (2002 and Pamph. 2002-03) and 14 M.R.S.A. § 6030 (unfair and deceptive trade
practice to require tenants to waive statutory rights).
2.

The Defendant, its agents, employees, assigns or other persons acting for the

Defendant or under its control or guidance are permanently enjoined and restrained from:

31

A.

Charging tenants a fee for late payment of rent that is in violation of 14
M.R.S.A. § 6028 or using a lease that states such illegal late payments will
be charged;

B.

Entering into a written lease which requires the tenant to commit to a
certain term o f tenancy but allows the landlord to raise the rent before the
term has expired, unless the tenant is given at least 45 days notice of the
rent increase and has the right to terminate the lease in writing upon giving
Defendants a 30-day written notice to terminate the lease prior to the first
day the increased rent is due.

C.

Failing to comply with the lead paint warnings and record keeping
required by 42 U.S.C § 4852(d), including:
1.

Issuing the federally required Lead W am ing Statement;

2.

Disclosing to the tenant the presence o f any known leadbased paint and/or lead-based paint hazards in the
apartments;

3.

Providing the tenant with any records or reports available
to the Defendant pertaining to lead-based paint and/or leadbased paint hazards in the apartment; and

4.

Distributing the EPA-approved pamphlet entitled “Protect
Your Family From Lead In Your Home.”

D.

Entering into a written lease that violates the Maine Landlord-Tenant laws
and the Maine Unfair Trade Practice Act (5 M.R.S.A. § 207).

?

3 ^

3.

The Defendant is further ORDERED to send to each current tenant whose tenancy

is governed by a written rental agreement that contains language claimed to be in violation o f
M aine’s Landlord-Tenant laws by the State in this matter, a letter stating that Defendant will not
enforce the language claimed to be in violation o f law in the written rental agreement.
4.

The Defendant is further ORDERED to contact in person each current tenant who

was required to receive lead paint warnings required by 42 U.S.C. § 4852(d), and to then cure
past failures to disclose, if any, by complying in full with all lead paint warnings and record
keeping required by this law with the exercise o f due diligence. Within 90 days o f the date o f
this Order, the Defendant must confirm in writing to the Attorney General that this has been
accomplished.
5.

The Defendant is further ORDERED to provide the Attorney General with the

names, addresses and phone numbers (if known) o f each o f the Defendant’s current tenants
contacted by Defendant pursuant to Paragraph 3 above who were required to receive the 42
U.S.C. § 4852(d) lead paint warnings and who have a pregnant mother or child under the age of
six living in the apartment, so that the Attorney General can inform these tenants by letter o f the
substance o f this Consent Decree as it pertains to the allegations of failures by Defendant to
com ply with the disclosure requirements o f 42 U.S.C. § 4852(d) and to offer to arrange lead
blood testing to any children or pregnant women living in the apartment. The Defendant must
deliver this listing within 120 days o f the date o f this Consent Decree.
6.

Jurisdiction is retained by this Court for the purpose of enabling any party of this

Consent Decree to apply to this Court at any time for such further orders as may be necessary for
the construction, modification, or enforcement o f any of the provisions o f this Decree.

3

33

7.

Any violation by the Defendants o f the mandatory injunctions listed above in

Paragraphs 2, 3 and 4 shall be subject to the civil penalty listed in 5 M.R.S.A. § 209.
8.

The Defendant has paid to the Office o f the Attorney General a Civil Penalty o f

$2,500. This penalty is imposed pursuant to 5 M.R.S.A. § 209, the Maine Unfair Trade Practices
Act.
9.

The Defendant has made a restitution payment by paying $2,500 to the Attorney

General. This money will be transferred to the Maine Childhood Lead Poisoning Prevention
Program for lead inspections in the Lewiston area.
10.

Each party is responsible for their own costs and attorneys’ fees.

11.

The undersigned, with full knowledge o f the terms of the above Consent Decree,

agree to these terms and to the entry of this Decree.

D ated:_______________

_____________________________
Justice, Superior Court

FOR THE DEFENDANT
Dated:

Dated

ih I

Defendant. Éctward F. Toussaint

: l!_h jo V
Marc N. Frenette, Esq. (Bar No. 9295)
Attorney for Defendant
Skelton, Taintor & Abbott
95 Main Street, P.O. Box 3200
Auburn, ME 04212-3200
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FOR THE PLAINTIFF:
Dated:

3/ 13 / oH

^

4-

A ' "yvo-rw a-

James A. McKenna
Assistant Attorney General
#6 State House Station
Augusta, Maine 04333
Maine Bar No. 1735

.
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STATE OF MAINE
KENNEBEC, SS

STATE OF MAINE,
Plaintiff
v.

.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-08- / a g )
)
)
)
)
)

PORT PROPERTY
MANAGEMENT, INC.,
Defendant

)
)

CONSENT DECREE
(Maine Unfair Trade Practices Act,
5 M.R.S.A. §207)

)
)
)

Plaintiff, State o f Maine, has filed its Complaint in the above-captioned matter on
The State o f Maine and Port Property Management, Inc. [“Port Property”] consented to
entry o f this Consent Decree without trial or adjudication o f issue o f fact or law herein. This Decree
does not constitute evidence against Port Property or an admission by Port Property o f any o f the
allegations in the State’s Complaint.
NOW THEREFORE, before the talcing o f any testimony and without trial or adjudication o f
any fact or law herein, and upon the consent o f the parties hereto, it is hereby ORDERED and
DECREED as follows:
1. This Court has jurisdiction over the subject matter o f this action and over the parties
consenting to this Decree. The Complaint states claims which may be granted against Port
Property, pursuant to the Maine Unfair Trade Practices Act, 5 M.R.S.A. §§205-214, and 14
M.R.S.A. §6010-A.
2. Port Property, its agents, employees, assigns and any other person acting in concert or
participation with Port Property in the renting o f residential apartments who receive actual
notice o f this injunction are enjoined from the following conduct:

A. Charging tenants who quit their apartment before their lease has expired an Early
Termination Fee even though the apartment was immediately re-rented and Port
Property suffered little or no loss o f rent; and
B. Using a lease that is an adhesion contract in which an Early Termination Fee is
automatically charged and is not a fair liquidated damages clause.
3. Pursuant to 5 M.R.S.A. §209, Port Property is ordered to reimburse the Early Termination
Fee to any tenant from January 1, 2005 through December 31, 2007 if the tenant’s apartment
was immediately re-rented by Port Property.
4. In order to accomplish this restitution, Port Property is ordered to provide the Office o f the
Attorney General with an accounting that would list the name and last known address o f
every tenant who would be eligible for the ordered restitution.
5. In order to effect the C ourt’s restitution order, the Attorney General will place an
advertisement in three successive issues o f the Maine Sunday Telegram, listing the names o f
past tenants eligible for restitution. The Attorney General will also list the eligible tenants
on its web site. Port Property must pay restitution to any eligible tenant who contacts it or
the Attorney General within 90 days o f the date o f this Consent Decree.
6. Pursuant to 5 M.R.S.A. §209, Port Property is ordered to pay the Office o f the Attorney
General a civil assessment o f $10,000. This civil assessment shall be paid by certified bank
check or money order, payable to the Office o f the Attorney General and is to be paid in frill
within 10 days o f the date o f this Consent Decree.
7. Jurisdiction is retained by this Court for the purpose o f enabling any party o f this Consent
Decree to apply to this Court at any time for such further orders as may be necessary for the
modification o f the provisions o f this Decree.
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8. Any violation by Port Property o f the mandatory injunction listed above (Paragraph 2) and
the Court’s Order to pay restitution and a civil assessment (Paragraphs 3 and 4) shall be
subject to the penalties authorized by 5 M.R.S.A. §209.
9. The undersigned, with the knowledge o f the terms o f the above Consent Decree, agree to
these terms and to the entry o f this Consent Decree.
10. Each and every violation o f the injunction provisions o f this Consent Decree shall be treated
as a separate violation for the purpose o f the enforcement provisions o f Paragraph______
and 5 M.R.S.A. §209.

Dated:

y / Z^jöo

Dated : < { / ( ? / £ > $
P.O. Box 2412
So. Portland, Maine 04116-2412
(207) 767-4824 ßo r & 3 5 ? ?
Attorney for Defendant

Dated:

Jf Mj
JAMES A. MCKENNA
Assistant Attorney General
State House Station 6
Augusta, Maine 04333-0006
Maine Bar No. 1735
(207) 626-8842
Email: iim.mckenna@maine.gov
Attorney for Plaintiff

3

STATE OF MAINE
KENNEBEC, SS

STATE OF MAINE,
Plaintiff
v.
PORT PROPERTY
MANAGEMENT, INC.,
Defendant

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-0?-

)
)
)
)
)
)
)
)
)
)
)

COMPLAINT FOR
INJUNCTIVE
AND OTHER RELIEF
(Maine Unfair Trade Practices Act,
5 M.R.S.A. §207)

INTRODUCTION
This is an action brought pursuant to the Maine Unfair Trade Practices Act, 5
M.R.S.A. §§205-214, seeking to enjoin Defendant Port Property Management, Inc. from
improperly deducting fees from its tenants’ Security Deposits.
PARTIES
1.

Plaintiff State o f Maine [“State”], a sovereign, by and through the Attorney
General, commences this action under 5 M.R.S.A. §§ 205-A to 214.

2.

Port Property Management, Inc. [Port Property] is a Maine corporation
which serves as landlord to numerous tenants in Portland and South
Portland, Maine. It owns and manages over 40 buildings and 600
residential apartments. Its business office is located at 104 Grant
Street, Portland, Maine 04101.

JURISDICTION AND VENUE
This Court has jurisdiction over this action pursuant to 4 M.R.S.A. §105 and 5
M.R.S.A. §209.
Venue was properly laid in this County pursuant to 5 M.R.S.A. §209.
STATUTORY BACKGROUND
Pursuant to 5 M.R.S.A. § 207, “Unfair and deceptive acts or practices in the
conduct of any trade or commerce are.. .unlawful.”
Pursuant to 5 M.R.S.A. §209:
Whenever the Attorney General has reason to believe that any
person is using or is about to use any method, act or practice
declared by Section 207 to be unlawful, and that proceedings
would be in the public interest, he may bring an action in the name
o f the State against such person to restrain by temporary or
permanent injunction the use o f such method, act or practice and
the Court may make such orders or judgments as may be necessary
to restore to any person who has suffered any ascertainable loss by
reason of the use o f employment o f such unlawful method, act or
practice, any monies or property, real or personal, which may have
been acquired by means o f such method, act or practice....

Pursuant to 14 M.R.S.A. §6030, Unfair Rental Contracts, it is an unfair and
deceptive trade practice in violation o f 5 M.R.S.A. §207 for a landlord to
require a tenant to enter into a lease in which the tenant agrees to a provision
that has the effect o f waiving a tenant’s rights established in 14 M.R.S.A.
Chapters 709, 710, and 710-A.
Pursuant to 14 M.R.S.A. §6010-A, a landlord must mitigate any damages by
seeking to re-rent the premises when a tenant moves from the premises prior
to the lease termination date.

9.

Pursuant to 14 M.R.S.A. § 6010-A(2) any claim against a departed tenant for
unpaid rent must be reduced by the net rent obtained by re-renting the
premises.

10.

Pursuant to 14 M.R.S.A. §6010(2) a landlord cannot recover its expenses in
re-renting the premises when a tenant breaks the lease, such as the costs of
advertisements, if these expenses are ongoing expenses and have already been
taken into account when computing the net rent.
FACTS

11.

Port Property is a landlord which owns over 40 buildings and which rents
more than 600 apartments to tenants in the Portland area.

12.

Port Property tenants are required to sign a written lease with a fixed term and
a specific “lease expiration date.”

13.

One o f the provisions o f the Port Property lease requires the tenant to pay an
“early termination fee equal to one month’s rent” if the tenant terminates the
tenancy before the lease termination date. This provision reads as follows:
Should Tenant terminate this lease before the lease expiration date,
the tenant must pay Port Property Management a onetime “early”
termination fee equal to one month’s rent. This fee is a penalty for
breaking the lease and will not be applied to any rent or damages due
to Port Property Management.

14.

This lease is an adhesion contract and its terms are not subject to bargaining
between Port Property and its prospective tenants.

15.

When a tenant quits the apartment before the lease term has expired, Port
Property automatically deducts the Early Termination Fee from the tenant’s
Security Deposit.

16.

In numerous cases, Port Property immediately rented these apartments out to
new tenants with the result that Port Property did not suffer any significant
damage due to the early termination o f the tenant’s lease,

17.

Port Property uses a “Tenant Ledger” system which is an accounting system
which lists all charges owed by the tenant and all payments made by the
tenant. This system produces a running total o f how much the tenant owes
Port Property.

18.

When the tenant quits the apartment any and all charges not yet paid by the
tenant, including charges for Early Termination, simple cleaning costs and
legal costs and other charges are automatically deducted from the tenant’s
Security Deposit.

19.

If the Security Deposit balance is not sufficient to pay all outstanding charges,
then Port Property bills the tenant for the difference.
COUNT I
(Unfair and Deceptive Charges for Early Termination of Lease)

20.

The State repeats, realleges and'incorporates herein by reference paragraphs 1
through 19 of this Complaint.

21.

Port Property Management automatically charges tenants who quit their
apartments before their lease has expired an Early Termination Fee equal to
one month’s rent.

22.

Port Property collects this required fee in full even if it has suffered little or no
damages due to the fact that the apartment was immediately occupied by a
new tenant.

23.

Port Property fails to reduce this Early Termination Fee by the net rent
obtained by immediately re-renting the premises.

24.

By requiring tenants to enter into a lease that automatically charges the Early
Termination Fee even when the apartment is immediately re-rented, Port
Property requires the tenant to waive its statutory right to have the landlord in
such situations mitigate its damages, as required by 14 M.R.S.A. § 6010-A.

25.

Requiring tenants to waive their statutory rights is in violation of 14 M.R.S.A.
§§6030 and 6036.

26.

Port Property’s automatic deduction of the Early Termination Fee from the
tenant’s Security Deposit when its damages are none or minimal is unfair and
deceptive and in violation o f the Maine Unfair Trade Practices Act, 5
M.R.S.A. §207.

27.

Port Property’s conduct as described in this Count is intentional.
COUNT TWO
(Unfair and Deceptive Penalty)

28.

The State repeats, realleges and incorporates herein by reference paragraphs 1
through 27 o f the Complaint.

29.

The Port Property lease is an adhesion contract in which prospective tenants
are not able to question requirements such as the Early Termination Fee or to
bargain over their inclusion in the lease.

30.

The Early Termination Fee is a liquidated damages clause and its automatic
imposition is an illegal penalty.

31.

The Port Property lease provision imposing this fee states it is a penalty and
not an attempt to set a valid liquidated damages clause: “This fee is a penalty

for breaking the lease and will not be applied to any rent or damages due to
Port Property M anagement.” 32.

Port Property’s automatic imposition of an Early Termination Fee is unfair
and deceptive and in violation of the Maine Unfair Trade Practices Act, 5
M.R.S.A. §207.

33.

Port Property’s conduct as described in this Count is intentional.
RELIEF REQUESTED
WHEREFORE, the State respectfully requests that this Court:

1.

Declare that the unfair and deceptive practices described in Count 1 is in
violation of the Maine Unfair Trade Practices Act, 5 M.R.S.A. §207.

2.

Issue a permanent injunction restraining Port Property from the following
practice:
Charging tenants who quit their apartments before the lease has
expired an Early Termination Fee even though Port Property has
not suffered significant damages by the tenant’s early departure.

3.

Order Port Property to provide the Court with an accounting of the number
and identity of tenants from 2005 through 2007 who were charged Early
Termination Fees even though their apartment was immediately rented to a
new tenant.

4.

Pursuant to 5 M.R.S.A. §209 and the Court’s own equitable powers award
such equitable relief as the Court deems necessary to redress injury to
consumers resulting from Port Property’s violations of the Maine Unfair

Trade Practices Act, 5 M.R.S.A. §207, including, without limitation,
restitution to injured tenants.
5.

Pursuant to 5 M.R.S.A. §209, order Port Property to pay a civil penalty of up
to $10,000 for each intentional violation o f 5 M.R.S.A. §207.

6.

Pursuant to 5 M.R.S.A. §209, order Port Property to pay the State its costs o f
investigation and suit, including its attorneys’ fees.

7.

Grant such other and further relief as the Court deems just and proper.

Dated at Augusta, Maine this

/£

day of fh

2008.

Respectfully submitted,
G. STEVEN ROWE
Attorney General
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JAMES A. MCKENNA
Assistant Attorney General
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Augusta, Maine 04333-0006
Maine Bar No. 1735
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